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690 WESTERMAN v. WESTERMAN. 

Superior Court of Montgomery County, Ohio. 
HENRY WESTERMAN v. ELIZABETH WESTERMAN, et. al. 

The statutes of Ohio, in relation to the property of married women, have in 
effect put such property, during coverture, in the position of property limited 
by a deed of trust to the sole and separate use of the wife, and where there is 
no express trust, the husband will be treated as a trustee. 

The husband's curtesy is not entirely, and in all cases destroyed, but exists 
as an estate contingent upon circumstances prescribed by the statutes. 

Therefore, the common law rule that a secret conveyance of her realty by a 
woman under contemplation of marriage, is fraudulent and void against the 
husband, is not entirely destroyed by the statutes. 

A woman just before marriage conveyed land to her children by a former 
marriage. The land was not fully paid for by her at the time of the convey- 
ance, and her grantor subsequently obtained judgment against her and her 
husband for the balance of the purchase money, which the husband was com- 
pelled to pay. Held, 1. That the husband having paid the judgment out of 
his own money, was entitled to be subrogated to the vendor's lien against the 
land, and could enforce the repayment of his money by sale of the land. 2. 
That the conveyance to the children was fraudulent as to the husband, and 
must be set aside. 

This was a petition in equity by complainant, Henry Wester- 
man against his wife, Elizabeth, and John and Joseph O'Neil. 

The petition charged, that before the marriage of Henry 
Westerman to Elizabeth O'Neil, which took place September 
16, 1867, Elizabeth had purchased a tract of land of one Roop, 
and was indebted to him therefor at the time of marriage in 
the sum of $540 ; that pending the treaty of marriage, and 
while in contemplation of marriage with Henry, without his 
knowledge, and for the purpose of defrauding him, she conveyed 
said land without valuable consideration to her children by a 
former marriage, John and Joseph O'Neil, and that Henry re- 
mained ignorant of this conveyance until after the marriage ; 
that after the marriage Roop sued and obtained judgment 
against Henry and Elizabeth, his wife, on said indebtedness', 
and caused an execution to issue and be levied on the property 
of Henry Westerman, and that to save his property from sale 
on execution, Henry paid the judgment. The petition also aver- 
red that Elizabeth had, ever since the marriage, been the owner 
in her own separate right, of other real and personal property 
and choses in action. Petitioner prayed that the conveyance 
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to John and Joseph O'Neil might be set aside as fraudulent, 
and that said real estate so conveyed might be sold to pay said 
debt. 

The defendant, Elizabeth Westerman, demurred to the peti- 
tion. 

C. L. Vallandigham for plaintiff. 

Craighead § Hunger for defendants. 

The opinion of the court was delivered by 

Jordan J. — The first question to be considered is, whether 
Henry is entitled to have said land sold to pay said debt, and 
secondly, whether the conveyance shall be set aside ? 

In determining this first question, it is necessary to consider 
the change our statutes have wrought, in the relation that hus- 
band and wife sustain to each other in regard to property. 

By the common law marriage merged the wife in her hus- 
band, and invested him immediately with all the money and 
personal property of which she was possessed, and with the 
right to reduce to possession, and become the owner of all her 
personal property, and choses in action of which she was not 
possessed, and also with the usufruct of her real estate during 
life, and curtesy after her death, and he became liable for her 
debts contracted before marriage. 

If, however, the property was limited to the sole and sepa- 
rate use of the wife, by the deed or devise under which she held 
title, and no trustee were appointed, the husband became the 
trustee for the wife. 

The reason assigned by the common law judges why the 
wife's property vests in the husband by marriage is, because by 
marriage she becomes one with him, and loses her personal 
identity. And the reason assigned why he becomes liable for 
her debts is, because having lost the means of payment, by her 
property vesting in her husband, she might be imprisoned for 
the debt, and unless the husband was made liable for the debt, 
and also liable to imprisonment, he might suffer her to remain 
imprisoned, while he held her property, which, otherwise, would 
have served to effect her release, and by making him also liable, 
a guaranty of her release was secured. It is not placed on the 
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principle that lie has received her property, for he became 
liable whether he acquired property by the marriage or not. 

Our statutes have wrought great changes in the marital re- 
lation. Imprisonment for debt has been abolished, except in 
cases of fraud. The statute of 1861 and the amendment there- 
of of 1866, exclude the husband from all right to the wife's 
property and choses in action, except curtesy, and specifically 
provide that the wife's property shall be her sole and separate 
property and under her own control, and shall be liable for the 
payment of her debts contracted before marriage. Yet, not- 
withstanding, the husband is excluded from all participation in 
his wife's property, and she retains it as her separate property, 
and her debts before marriage are made a charge upon it, and 
she cannot be embarrassed by imprisonment — in fact, although 
all the reasons that made the husband liable for the debts of 
the wife incurred before marriage have disappeared, yet, the 
husband remains liable to an action for such debts. 

The statute of Pennsylvania, of 1848, which is similar to our 
statutes of 1861 and 1866, goes one step further, and exempts 
the husband from all liability for such debts of his wife, con- 
tracted before marriage, while our statute still leaves him liable. 
The effect of this statute is to limit all the wife's property to 
her sole and separate use, with all the incidents of property 
limited to her sole and separate use by deed or devise before its 
passage. Such was held to be the effect of the Pennsylvania 
Statute of 1848, in Bear v. Bear, 33 Penn. St. P., 525. 

This court has repeatedly so held in requiring actions to be 
brought by a married woman by her next friend, under the 
section of the code which requires actions concerning her sepa- 
rate estate to be so brought. 

One of the incidents of a separate estate in the wife is a trus- 
tee to hold the legal title in trust for her, while she retained 
the sole control of it ; Eeeve Dom. Eel., 162 ; Tyler on In. and 
Cov., 431. And where no trustee was appointed, equity would 
consider the husband her trustee : Tyler on In. and Cov., 441 ; 
Story on Equity, 1380. The necessity for a trustee existed in 
the fact that by marrying the wife lost her identity in the hus- 
band : Tyler on In. and Cov., 435. And courts of equity 
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required him to hold the legal title thus cast upon him in trust 
for her. 

Now, with these changes in the law, we find Eoop holds a 
claim against Elizabeth O'Niel for $540, for purchase money of a 
tract of land sold her in 1865. This claim was secured to him 
by a vendor's lien. Until this purchase money was paid, she 
held the legal title to the land in trust for Eoop. With this 
indebtedness and this encumbrance on her land, she marries 
Henry Westerman in 1867, by which the legal title to all her 
real and personal property and choses in action, is vested in 
him in trust to hold for her sole and separate use charged with 
this debt, and she remains personally liable to a judgment 
therefor. By this marriage, Henry Westerman is also made 
liable for this debt. The law does not transfer the indebted- 
ness to him for his liability ceases on the termination of the 
marital relation. His executor is not liable. The law simply 
makes him collaterally liable — arbitrarily, and for a purpose, 
and upon a principle that is now without any foundation : 
Beeves' Dem. Eel., 68. Under legal compulsion he pays the 
debt — uses his money to pay the purchase money of her land. 
Or assuming the legal title to have vested in John and Joseph 
O'Neil by voluntary gift from Elizabeth, being grantees with- 
out consideration, they take it charged with the vendor's lien, 
and with the liability the statute imposes upon her property 
to pay her debts, and they hold it in trust for that purpose. 

The payment by the husband, under such circumstances, 
does not raise a presumption, or rather repels the presumption 
that it was a gift. And to say that the husband shall pay this 
debt simply because his marriage made him collaterally liable 
out of his own funds, and thereby rid the land of the incum- 
brance, pay the purchase money of the land and have the 
title vest in John and Joseph O'Neil, without any redress, would 
be inequitable and unjust. I think that standing in the 
relation of trustee holding technically the legal title in trust 
for her, and having paid a lien on her land now in the hands 
of purchasers without consideration, land made previously 
liable by the statute for the payment of the debt, and having 
by this payment used his own money to pay for land, the title 
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of which vested in others, equity subrogates him to the 
rights that Koop had, and charges the land in the hands of 
John and Joseph, the present holders of the legal title, for the 
payment of this debt. And to the extent that the title in John 
and Joseph may interfere with the sale of the land for that 
purpose the conveyance should be set aside. 

It is settled, I think, beyond question, that a conveyance of 
her property by the wife before marriage, pending a treaty of 
marriage, and in contemplation of marriage, and especially if 
done fraudulently as averred in this petition, ought to be set 
aside. The husband's curtesy was such an interest as to make 
it a fraud upon him to convey it away. The statute of 1869 
is relied upon as taking away any interest the husband had in 
this property after his wife's death. I think the husband's 
curtesy was such a vested interest as to bring it within the 
rule in State ex rel. Huston v. Commissioners of Perry Co., 5 
Ohio State Eeports, 497 ; but whether it does or not, I find 
the statute deprives the husband of curtesy only on condition 
that she dies, leaving children by a former marriage. This 
may never occur. If her children die before she does, then he 
has curtesy, and in the light of this statute he has a contingent 
curtesy in this land. I have examined the authorities referred 
to by counsel, but I find nothing to interfere with this conclu- 
sion. The demurrer is overruled. 



United States Circuit Court, District of Missouri. 
MARTIN, ASSIGNEE, &c, v. SMITH ET AL. 

Unless Congress has otherwise provided, state statutes of limitation are 
applied to controversies in the Courts of the United States. 

The fraud which in equity will prevent the running of the statute of limita- 
tions, is that which is secret or concealed, as distinguished from that which 
is open, visible or known, and a secret or concealed fraud is in equity a frau- 
dulent concealment of the cause of action. 

Even in cases of fraud, the statute will in equity begin to run as against the 
plaintiff when he has knowledge or information of facts which reasonably 
creates the belief that the transfer is fraudulent and can be proved to be so ; 
and if, under all the circumstances, the plaintiff has been guilty of negligence 



